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DECI SI ON AND ORDER - DENI AL OF BENEFI TS

This case arises froma claimfor benefits under Title IV of
the Federal Coal Mne Health and Safety Act of 1969, as anended by
the Black Lung Benefits Act of 1977 (hereinafter referred to as
"the Act"), 30 U S.C. 8 901 et seq., and the regul ations issued
t hereunder, located in Title 20 of the Code of Federal Regul ati ons.
Regul ati on section nunbers nentioned in this Decision and Order
refer to sections of that Title.

On Novenber 20, 2000, this case was referred to the O fice of
Adm ni strative Law Judges by the Director, Ofice of Wrkers'
Conpensation Prograns, for a hearing. (Dir. Ex. 33)2 A fornal
heari ng was hel d on Novenmber 27, 2001, before the undersigned.
| SSUES

The issues in this case are:

1. Whet her the C ai mant has pneunobconi osis as defined by the Act
and the regul ati ons;

2. Whet her the C ai mant's pneunoconi osis arose out of coal mne
enpl oynent ;

3. Whether the Claimant is totally disabled; and,
4. Whether the Claimant's disability is due to pneunobconi osis.
(Dir. Ex. 33, Tr. 8-9)

Based upon a thorough analysis of the entire record in this
case, wth due consideration accorded to the argunents of the
parties, applicable statutory provisions, regulations, and rel evant
case law, | hereby make the foll ow ng:

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Backagr ound:

The d ai mant, Thomas Ryan Sal yer, was born on June 7, 1949,
and has a tenth grade education. (Dir. Ex. 1, Tr. 10, 11) He has

2 In this Decision and Order, "Dir. Ex." refers to the
Director’s exhibits, “C. Ex.” refers to Caimant’s exhibits, “Er.
Ex.” refers to Enployer’s exhibits, and "Tr." refers to the
transcript of the hearing.
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one dependent for purposes of possible benefits augmentation,
namely, his wife, Goldie, whom he married on June 25, 1967. (Dir.
Ex. 8, Tr. 10)

The Claimant testified that he began his coal mine employment
in 1969. (Tr. 11) He started having problems breathing beginning in
1989. (Tr. 14) His treating physician is Dr. Charles Hardin. (Tr.

19) The Claimant stated that he did not believe he could perform
the type of work required in his coal mine employment. (Tr. 20-21)
The Claimant also testified that he is a current cigarette smoker.
(Tr. 25)

The deposition testimony of the Claimant was taken on April
24,2001. (Er. Ex. 6) The Claimant testified that he last worked in
1993, for Branham & Baker Coal Company, operating heavy machinery.
He had held that position since commencing work with the company in
1984. As the result of a back injury, he quit working and received
a Wrkers’ Conpensation award. He also received a Wrkers’
Conpensation award on the basis of coal worker’s pneunoconi osis.
The C ai mant receives Social Security disability benefits. The
Caimant testified that of the twenty-five years he has snoked
cigarettes, he snoked a pack and a half for a total of five years.

Procedural Hi story:

The Caimant filed his claim for benefits on Decenber 20,
1999. (Dir. Ex. 23) The application was initially denied by the
Departnment of Labor on March 23, 2000. (Dir. Ex. 16) The C ai mant
filed a tinely request for a hearing, and on August 28, 2000, his
claim was again denied. (Dir. Ex. 17, 27) The Cdaimant filed
anot her request for a hearing, and on Novenber 20, 2000, his claim
was forwarded to the Ofice of Adm nistrative Law Judges for a
formal hearing. (Dir. Ex. 29, 33)

Length of Coal M ne Enpl oynent:

The parties have stipulated to seventeen years of coal m ne
enpl oynment. (Tr. 9) Based upon the docunented evidence in the
record, including the Social Security records, as well as the
stipulation of the parties, | find that the O aimant was a coal
mner as that termis defined by the Act and the regul ations, for
a total of seventeen years. The Caimant |ast worked as a coal
mner in 1993. (Tr. 13, Dir. Exs. 1, 4-6)

The Claimant testified that he ran a drill, cleaned coal, ran
a | oader, drove a rock truck and ran a bull dozer while working at
Branham & Baker Coal Conpany. (Tr. 13)

Appl i cabl e Requl ati ons:




Because the claim was filed after March 31, 1980, the
effective date of Part 718, it nust be adjudicated under those

regul ati ons. Amendnents to the Part 718 regulations becane
effective on January 19, 2001. Section 718.2 provides that the
provi sions of Section 718 shall, to the extent appropriate, be

construed together in the adjudication of all clainmns.

Pneunbconi osi s:

Section 718.202(a) sets forth four nmet hods by whi ch a cl ai mant
may establish the existence of pneunbconiosis under this part of
the regul ations. Under Section 718.202(a)(1), a chest x-ray
conducted and classified in accordance wth Section 718.102 may
formthe basis for a finding of the existence of pneunoconi osis.

Interpretations of several x-rays, taken between 1971 and
2000, are included in the record. Most interpretations were
perfornmed by B-readers® and/or board-certified radiol ogists.

The chest x-ray taken on August 17, 1991, was read as negative
by Dr. Sargent, a B-reader and board-certified radiologist. (Dr.
Ex. 26) It was found to be unreadable by Drs. Wot, and Spitz, both
of whomare B-readers and board-certified radiol ogists. (Er. Ex. 1,
2) Drs. Spitz and Wot apparently were only provided a |ateral
view Dr. Wight found that x-ray to be positive. (Dr. Ex. 11)

The Septenber 19, 1991, x-ray was read as negative by Dr.
Westerfield, a B-reader. (Dr. Ex. 19) The Septenber 26, 1991,
chest x-ray was read as negative by Drs. D neen and Jar boe, both of
whom are B-readers. (Dir. Exs. 12, 19)

Drs. Jarboe, Spitz and Wot read the February 11, 1999, chest
Xx-ray as negative. (Dir. Ex. 12, Er. Exs. 1, 2) Dr. Wight found
the x-ray to be positive. (Dir. Ex. 11)

3 A "B-reader" is a physician who has demonstrated proficiency
in assessing and classifying x-ray evidence of pneumoconiosis by
successful completion of an examination conducted by or on behalf
of the United States Department of Health and Human Services. 42
C.F.R. 8 37.51. The qualifications of physicians are a matter of
public record at the National Institute for Occupati onal Safety and
Health reviewing facility at Mrgantown, West Virginia. Because
"B-readers" are deened to have nore training and greater expertise
in the area of x-ray interpretation for pneunoconiosis, their
findings may be given nore weight than those of other physicians.
Taylor v. Director, OMCP, 9 BLR 1-22 (1986).
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The October 18, 1999, chest x-ray was read as negative by Dr.
Jarboe. (Dir. Ex. 12)

The January 19, 2000, chest x-ray was read as negative by Drs.
Sargent, Spitz and Wiot. (Dir. Exs. 10, 28, 32) It was also read as
negative by Dr. Younes, a B-reader. (Dir. Ex. 9)

Dr. Broudy, a B-reader, read the April 21, 2000, chest x-ray
as negative. (Dir. Ex. 20)

The only positive readings were rendered by Dr. Wright, whois
neither a B-reader nor a board-certified radiologist. All of the
B-readersand/orboard-certifiedradiologists foundthe x-raysthey
read to be negative. Under Part 718, where the x-ray evidence is
in conflict, consideration shall be given to the readers’
radiological qualifications. Dixon v. North Camp Coal Co .,8BLR 1-
344 (1985). Thus, it is within the discretion of the administra-
tive law judge to assign weight to x-ray interpretations based on
the readers’ qualifications. Goss v. Eastern Associated Coal Co.

7 BLR 1-400 (1984). Accordingly, greater weight may be assigned to

an x-ray interpretation of a B-reader and board-certified

radiologists. Aimone v. Morrison Knudson Co. , 8 BLR 1-32 (1985).
In the instant case, as noted, all of the B-readers who are also

board-certified radiologists found the x-ray evidence to be

negative.

The record also contains a vast majority of negative
interpretations. It is within the discretion of the administrative
law judge to defer to the numerical superiority of the x-ray inter-

pretations. Edmiston v. F & R Coal Co. , 14 BLR 1-65 (1990). The
United States Court of Appeals for the Sixth Circuit, under whose
appellate jurisdiction this case arises, 4 has confirmed that

consideration of the numerical superiority of the x-ray inter-

pretations, when examined in conjunction with the readers’

qualifications, is a proper method of weighing x-ray evidence.

Staton v. Norfolk & Western Railway Co. , 65 F.3d 55(6 ™ Cir. 1995)
(ci ti ng Woodward v. Director, OWCP , 991 F.2d 314 (6th Cir. 1993).
Consequently, | find that the preponderance of the x-ray evidence,

as reviewed by several B-readers and board-certified radiologists,

fails to establish the existence of pneumoconiosis under Section

718.202(a)(1).

* The Benefits Review Board has held that the law of the circuit
in which the Claimant’s last coal mine employment occurred is
controlling. Shupe_v. Director, OWCP , 12 BLR 1-200 (1989). The
Claimant’s last coal mine employment took place in Kentucky, which
falls under the Sixth Circuit’s jurisdiction.
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A biopsy conducted and reported in compliance with Section
718.106 may also be the basis for a finding of the existence of
pneumoconiosis. 8§ 718.202(a)(2). However, no biopsy evidence
exists in the record, and thus, this section is inapplicable in
this case

Section 718.202(a)(3) provides that it shall be presuned that
the mner is suffering from pneunoconiosis if the presunptions
described in Sections 718.304, 718.305 or 718.306 are applicable.
No x-ray evidence of conplicated pneunpbconiosis is present in the
record, thus Section 718. 304 does not apply. Section 718. 305 does
not apply because it pertains only to clains that were filed before
January 1, 1982. Finally, Section 718.306 is not rel evant because
it is only applicable to clains of deceased m ners.

The fourth and final way to establish the existence of
pneunoconi osis is set forth in Section 718.202(a)(4). This subsec-
tion provides for such a finding where a physician, exercising
sound nedical judgnent, notw thstanding a negative x-ray, finds
that the m ner suffers frompneunoconiosis. Any such finding shall
be based upon objective nedical evidence and shall be supported by
a reasoned nedical opinion. A reasoned opinion is one which
contains underlying docunentation adequate to support the
physician's conclusions. Fields v. Island Creek Coal Co., 10 BLR
1-19, 1-22 (1987). Proper docunentation exi sts where the physician
sets forth the clinical findings, observations, facts and other
data on which he bases his diagnosis. 1d. Upon review of the
medi cal opinion evidence, | find that the better-reasoned and
better-docunented reports of record establish that no evidence of
pneunoconi osi s, radi ographic or otherw se, is present.

Dr. B. T. Westerfield exam ned the C ai mant on Septenber 19,
1991. (Dir. Ex. 12) Dr. Westerfield recorded a twenty-si x pack year
cigarette snoking history, the Caimant having quit snoking six
nont hs earlier. Based upon the taking of histories, including coal
m ne enpl oynent, and an exam nation, Dr. Westerfield diagnosed (1)
hi story of exposure to coal dust; (2) history of shortness of
breath; and (3) history of cigarette snoking. Dr. Westerfield
concluded that the Caimant did not have an occupational |ung
di sease caused by his coal mne enmploynment, finding that the
Cl ai mant retained the pul nobnary capacity to do his usual coal mne
enpl oynent .

Dr. Thomas M Jarboe exam ned the C aimant on Septenber 26,
1991. (Dir. Ex. 12) Dr. Jarboe recorded a work history which ceased
in March of 1991, because the m ne shut down and the C ai mant had
suffered a back injury. The O aimnt had sixteen years in strip
mning with twelve years of heavy equi pnment operating. Acigarette
snoking history starting at the age of sixteen years and averagi ng
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about one pack per day was listed. Dr. Jarboe stated that the

Claimant would quit smoking for six months, and that he did this

three or four times. Based upon his examination, which included

the taking of a chest x-ray, pulmonary function testing and blood

gas studies, Dr. Jarboe diagnosed chronic bronchitis with airways

obstruction caused by cigarette smoking. While the Claimant stated

that he had not been smoking for the past six months, Dr. Jarboe

found the Cl aimant’ s carboxyhenogl obin |evels would indicate
continued, significant exposure to cigarette snoke. Dr. Jarboe
found that the Claimant did not suffer from an occupational |ung
di sease. The Clainmant’s m nor airways obstruction was due solely
to his long history of snoking cigarettes, and he was physically
abl e, froma pul nonary standpoint, to do his usual coal m ne work,
given that his function exceeded Federal limts for disability in
coal workers. Dr. Jarboe found that under AMA Cuidelines, the
G aimant had no inpairnment (Cass 1).

Dr. John F. Dineen examned the Caimnt on Septenber 27
1991. (Dir. Ex. 12) Dr. Dineen recorded that the Caimant was a
coal m ner for sixteen years until being laid off in April of 1991.
A cigarette snoking history of one pack per day for eighteen years
was recorded. Based upon his exam nation, which included revi ew of
the Septenber 26, 1991, chest x-ray and pul nonary function study,
Dr. Dineen opined that the Cdaimant had chronic bronchitis
secondary to his habit of cigarette snoking. He found that the
Cl aimant did not have coal worker’s pneunoconi osis, and that the
Cl ai mant retained the pul nbnary capacity to performhis duties as
a coal mner. Dr. Dineen is board-certified in internal nedicine
and pul nonary di sease.

Dr. Ballard Wight submitted a report after examning the
G aimant on February 11, 1999. (Dir. Ex. 11) Dr. Wight recorded
twenty-fours years as a surface mner in the coal mning industry
operating heavy machinery, and a snoking history of one pack per
day for the last twenty-five to thirty years. Dr. Wight also
recorded that he had diagnosed the Caimant as suffering from
Category 1, sinple pneunoconiosis when he saw him on August 17,
1991. Based upon his exam nation, which included the taking of
hi stori es, chest X-ray, pul monary function testing and
el ectrocardi ogram Dr. Wight found the Caimnt to be suffering
from coal worker’s pneunoconiosis, category 2/1, and chronic
obstructive pul nonary di sease, mnor severity. It was his opinion
that the Caimant’s condition was related to his work environnent.
Dr. Wight found a 25 percent inpairnent, consisting of a Cass Il

i npai rment, Table 8, Chapter 5, Page 162. In his opinion, the
Cl ai mant did not retain the physical capacity to returnto his |ast
coal mne work. Dr. Wight explained that coal worker’s

pneunoconi 0osis is associated with chronic obstructive pul nonary
di sease with and w thout snoking and therefore, it was a ngjor
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contributor to the Caimant’s pul nonary i npairnent.

Dr. Jarboe exam ned the C ai mant again on Cctober 18, 1999.
(Dir. Ex. 12) Dr. Jarboe recorded a cigarette snoking history
commenci ng at the age of eighteen or nineteen years, noting that
the C ai mant believed he had been snoking a pack per day for the
| ast ten years, having snoked |ess than that previously. Twenty
years of coal mne enploynent was recorded, the C aimant having
quit after sustaining an injury to his back and neck when he fell
froma bull dozer while working. Based upon his exam nation, which
i ncluded the taking of a chest x-ray, pul nonary function and bl ood
gas testing, Dr. Jarboe found a nmarked elevation of
car boxyhenogl obin conpatible wth snoking tw packages of
cigarettes per day. He diagnosed (1) chronic bronchitis based on
history of chronic cough with a.m sputum production; and (2)
probabl e pul nonary enphysema, based on marked depression of
expiratory breath sounds, presence of airflow obstruction on
spirometry and |l ong history of cigarette snoking. In his opinion,
the Caimant’s di sease was not the result of exposure to coal dust.
Hi s pul nonary conditions were the result of his long history of
cigarette snoking. Dr. Jarboe based his conclusion on the fact
that the Cdaimant did not have coal worker’s pneunpconiosis on
chest radiograph and the pulnonary function testing was not
conpatible with a dust induced |ung disease. The spirometric
pattern was typical of that seen in cigarette i nduced | ung di sease.

Dr. Maan Younes exam ned the C aimant on January 19, 2000.
(Dir. Ex. 9) He recorded twenty-five years of coal m ne enpl oynent
and a cigarette snmoking history of one pack per day, starting at
the age of twenty-one years. Based upon his exam nation, which
included the taking of a chest x-ray, pulnonary function study,
bl ood gas testing and el ectrocardi ogram Dr. Younes di agnosed (1)
chronic obstructive pulmonary disease by spironetry and chronic
bronchitis, history of cough and sputum Dr. Younes found both
conditions to be related to tobacco snoking, with the second
condition also being related to occupational dust exposure. Dr.
Younes found a noderate obstructive ventilatory inpairnment which
may interefere wwth the Caimant’s [ast coal mning job.

Dr. Bruce Broudy examned the Caimant on April 21, 2000
(Dir. Ex. 20) Dr. Broudy recorded a work history of 17 to 20 years
of coal m ning. Based upon his exam nation, which included the
taking of histories, chest x-ray, blood gas study and pul nonary
function testing, Dr. Broudy concluded that the daimnt had
chronic bronchitis with very slight chronic airways obstruction.
He did not believe that the daimant had coal worker’s
pneunoconi osis, further finding that he retained the respiratory
capacity to performthe work of an underground coal mner or to do
simlarly arduous manual labor. Dr. Broudy is board-certified in
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Internal Medicine and Pulmonary Disease.

By report dated July 9, 2000, Dr. Charles Hardin stated that
he had been treating the Claimant since 1988 for shortness of
breath due to respiratory problems. (Dir. Ex. 24) Dr. Hardin stated
that the Claimant had a history of twenty-four years of surface
mining, operating heavy equipment. He noted that the Claimant had
been diagnosed with Category 1 simple pneumoconiosis in 1991, and
subsequently was diagnosed with Category 2 pneumoconiosis. Dr.
Hardin stated that since then, the Claimant’ s respiratory probl ens
had i ncreased especially over the |l ast fewyears. Dr. Hardin found
that the Caimant suffered from nmarked respiratory problens as a
result of his coal worker’s disease. It was his opinion that the
Claimant did not retain the capacity to return to his forner
enpl oynment due to his severe respiratory inpairnents secondary to
coal worker’s pneunpconi 0sSis. Dr. Hardin found that while the
Cl ai mant did snoke, the Claimant’s respiratory function “woul d be
significantly inpaired even if he were a nonsnoker due to his
severe Coal W rker’s Pneunoconiosis.” Dr. Hardin listed a
pul monary function study perforned in February of 1999, which
produced an FEV1 of 3.05 and an FVC of 4.71.

Dr. Broudy reviewed the nedical evidence of record by report
dated July 26, 2000. (Dir. Ex. 25) Based upon his review, Dr.
Broudy concluded that the Caimant was not suffering from coal
wor ker’ s pneunoconi 0si S. He also found no evidence of any
i mpai rment arising frominhal ati on of coal m ne dust. At nost, the
Caimant had mld obstruction resulting from his chronic heavy
cigarette snoking habit.

The deposition testinony of Dr. Broudy was taken on February
14, 2001. (Er. Ex. 3) Dr. Broudy stated that he found no i npairnent
or disability arising fromthe inhalation of coal m ne dust.

Dr. Robert J. Farney submtted a report on March 31, 2001,
after review ng the nedical evidence. (Er. Ex. 4) He found the
records reveal ed that the C ai mant had chronic bronchitis and mld
obstructive airway di sease secondary to cigarette snoking. He did
not find coal worker’s pneunoconiosis to be present, further
finding the absence of a disabling respiratory inpairnent. 1In his
opinion, the Caimnt was not inpaired from performng his [ast
regul ar job as a heavy equi pnent operator.

By report dated April 9, 2001, Dr. Gegory J. Fino reviewed
t he evidence of record. (Er. Ex. 5) Based upon his review, Dr. Fino
concluded that the Caimant did suffer from chronic bronchitis
which was not causing any inpairnent, and which was due to
ci garette snoking. Dr. Fino did not find sinple coal worker’s
pneunoconi osis to be present, further finding no respiratory
impairment. Dr. Fino is board-certified in Internal Medicine and
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in Pulmonary Disease.

The deposition testimony of Dr. Jarboe was taken on April 24,
2001. (Er. Ex. 7) Dr. Jarboe is board-certified in Internal
Medicine and Pulmonary Disease. Dr. Jarboe testified that he
examined the Claimantin 1991 and againin 1999. He explained that
the most common type of abnormality, from a pulmonary standpoint,
found in a person with the Caimnt’s snoking history would be an
obstructive defect on spironetry, chroni c cough, nucous production
and wheezing of the chest, as well as shortness of breath. Upon
hi s exam nation of the Caimant, Dr. Jarboe found di m ni shed breath
sounds, both inspiratory and expiratory, probably the result of
under | yi ng pul nonary enphysema, which was the result of cigarette
snoki ng. The pulnmonary function testing revealed a mld
obstructive ventil atory defect, which was due to ci garette snoking.
Thi s coul d be determ ned by | ooki ng at the rel ati onshi p between t he
FVC and FEV1. Arterial blood gases were normal except for the
car boxyhenogl obin level which was significantly elevated and
conpatible with the snoking of about two packs of cigarettes per
day. In his opinion, the Caimant retained the respiratory
capacity to return to his previous coal mne wrk, and he did not
suffer fromcoal worker’s pneunoconi osSis.

The deposition testinmony of Dr. Hardin was taken on October
19, 2001. (4. Ex. 1) Dr. Hardin testified that he began treating
the Caimant in 1987. Dr. Hardin stated that he had had the
opportunity to review the reports provided by Dr. Wight. Dr .
Hardi n found that the C ai mant’ s condi ti on had appreci ably wor sened
over the thirteen years in which he had been treating him He
di agnosed the Caimnt as suffering from COPD and coal worker’s
pneunoconi osis, finding that the Caimant did not retain the
breat hi ng capacity to do his previous work as a surface mner, or
any manual | abor.

Upon cross-exam nation, Dr. Hardin stated that he has never
conducted pulnonary function testing on the daimnt, relying
i nstead on the studies perfornmed by Dr. Wight's office. He stated
that he had been provided with Dr. Wight's study of February 11,
1999, but was not provided with any of the other pul nonary function
studi es performed by other physicians. Dr. Hardin testified that
he relied upon the findings rendered by Dr. Wight, who in his
opi nion, is an excellent physician. Wile not famliar with the B-
reader criteria, Dr. Hardin believed Dr. Wight had the testing
qualifications required to read x-rays for the evidence of coal
wor ker’ s pneunpconi 0Si S. Even if advised that nunerous board-
certifiedradiologists had read the x-ray evi dence as negative, Dr.
Hardin stated that he would rely upon Dr. Wight's findings. Dr.
Hardin stated that his opinion regarding the Caimant’s condition
was based upon the Claimant’s “clinical response, his history and
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[Dr. Hardin s] experience with people who work inthe mnes inthis
area and who snoke and the lung problens we have in Eastern
Kent ucky.” In his opinion, even if the Caimnt had obtained
normal pul monary function study val ues, this would not change his
final assessnent.

A review of the nedical opinion evidence reveals that, in
1991, Drs. Westerfield, Jarboe and D neen found that the C ai mant
was not suffering fromcoal worker’s pneunoconiosis. In 1999, Drs.

Jar boe and Broudy exanined the C aimant and found that he was not
suffering fromcoal worker’s pneunpconi osis. Drs. Fino and Farney,
both of whom reviewed the nedical evidence of record, concurred
with this assessment. By contrast, Drs. Younes, Wight and Hardin
found the Cdaimant to be suffering from coal wor ker’ s
pneunoconi 0si s.

Wiile Dr. Younes finds the chest x-ray to be negative, he
finds the Claimant to be suffering from a noderate obstructive
i mpai rment upon pul nonary function testing and di agnoses chronic
obstructive pulnonary disease and chronic bronchitis which is
primarily due to tobacco snoking, and secondarily due to
occupational dust exposure. He fails, however, to explain how he
is able to determine the etiology of the Caimant’s pul nonary
condi ti ons. I do not find his opinion well-reasoned or well-
docunent ed gi ven this deficiency.

Dr. Wight finds pneunoconi osis by chest x-ray; however, he is
neither a B-reader nor a board-certified radiologist, and all of
the readi ngs by the nore highly-qualified physicians were negative
for the disease. Dr. Wight had previously exam ned the C ai mant
in 1991, finding sinple coal worker’s pneunpconi osis to be present,
again relying primarily on his own chest x-ray reading, when the
nor e hi ghly-qualified physicians found that evidence to be negative
for the disease. Furthernore, this finding of pneunpbconiosis in
1991, is contrary to the <conclusion reached by pulnonary
specialists, Drs. Westerfield, Jarboe, and D neen, during that sane
year, and after their thorough exam nations of the O ai mant.

In his report from 1999, Dr. Wight states that the C ai mant
has worked some 24 years in coal mning and this is the cause of
his current pul nonary di sease and condition. He fails to explain
how he can determ ne that the condition is the result of coal mne
dust exposure as opposed to tobacco abuse, appearing to rely
primarily upon his positive x-ray reading and the |length of the
Caimant’s coal mne enploynent. This, in nmy opinion, does not
constitute a reasoned opi nion.

Dr. Hardin, the Caimant’s treating physician, relies uponthe
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positive reading by Dr. Wright, as well as the pulmonary function

testing performed by Dr. Wright, to conclude that the Claimant is

suffering from disabling coal worker’s pneunpbconi osis. In his
deposition testinony, Dr. Hardin asserts his conplete confidence in
the nmedical opinion and findings of Dr. Wight, having seen no
| aboratory data obtained by other physicians who exam ned the
d ai mant . His reliance upon the nedical reports of Dr. Wight
renders hi s concl usions suspect, given that | have determ ned t hat
Dr. Wight's nmedical report is neither well-reasoned nor well-
docunented. Dr. Hardin fails to explain how he reaches his
conclusion that the Caimant’s respiratory problens are the result
of coal worker’s pneunbconi osis as opposed to cigarette snoking.
In this respect, his cursory statenent that “while [the O ai mant]
does snmoke | feel that [his] respiratory function would be
significantly inpaired even if he were a nonsnoker due to his
severe coal worker’'s pneunoconi osis,” does not adequately explain
why or how he reaches this conclusion, or on what basis he finds
the C aimant’ s coal worker’s pneunoconi osis to be severe. |ndeed,
his finding of severe coal worker’s pneunoconi osis appears to be
based primarily upon the finding of 2/1 pneunoconiosis by Dr.
Wight, a finding which is rendered questionable by the negative
readi ngs of the x-rays by Drs. Sargent, Spitz, and Wot, all of
whom are B-readers and board-certified radi ol ogists, as well|l as by
t he negative readi ngs by B-readers, Drs. Broudy, Jarboe, D neen and
Younes.

Drs. Broudy and Jarboe provide detail ed explanations of how
they are able to exclude coal dust as an aggravating factor in the
Claimant’s respiratory problens. By contrast, an explanation of
how Drs. Hardin, Younes and Wight are able to include coal dust as
an aggravating factor, in light of the Caimant’s extensive
cigarette snoking history, is lacking. Their reliance upon the
Claimant’ s I ong history of coal m ne enploynent, and on the part of
Drs. Hardin and Wight, a positive chest x-ray reading, is not
sufficient to render their opinions well-reasoned or well-
docunented. Cornett v. Benham Coal, Inc., 227 F.3d 569 (6" Gr
2000) .

While 8718.104(d) acknow edges the special status of a
treating physician and nedical opinions rendered by sane, t he
wei ght given to any such physician’s opinion “shall also be based
on the credibility of the physician's opinion in light of its
reasoni ng and docunent ati on, other rel evant evi dence and t he record
as a whole.” See 8718.104(d)(5). Thus, it has been held that a
judge is not required to accord greater weight to the opinion of a
treating physician based solely on his status as such. Tedesco v.
Director, OMCP, 18 BLR 1-103 (1994). This is but one factor to be
taken i nto consi deration. Oher factors include whet her the report
is well-reasoned and wel | -docunmented. McC endon v. Director, OACP,
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12 BLR 2-108 (11th Cir. 1988). Weighing all relevant factors, and
for the reasons set forth above, | find that the report of Dr.
Hardin is not entitled to greater weight due to his status as the
Claimant’ s treating physician.

In sum | find that the preponderance of the nedical report
evi dence indicates that the aimant does not suffer from coal
wor kers' pneunpconi 0Si S. As a result, the Caimant fails to

establish the existence of pneunpbconiosis pursuant to 8§
718.202(a)(4), and indeed by any of the regulatory standards. As
t he exi stence of pneunopconiosis is the threshold issue in any claim
for black lung benefits under the Act, entitlement to benefits
under the Act is not established.

Total Disability:

Assum ng, arguendo, that the Caimant had established the
exi stence of pneunoconi osis, the C ai mant nonetheless is ineligible
for benefits because the evidence, when exanmined in its entirety,
fails to establish that he is totally disabled. If the daimant is
to prevail in his claimfor benefits, the evidence nust denonstrate
that he is totally disabled within the nmeaning of the Act. Total
disability is defined as the mner's inability, due to a
respiratory or pulnonary inpairnent, to performhis or her usua
coal mne work or to engage in conparable gainful work in the
i medi ate area of the mner's residence. § 718.204(b). Tot al
di sability can be established pursuant to one of the four standards
in Section 718.204(b)(2) or the irrebuttable presunption of Section
718. 304, which is incorporated into Section 718.204(b). The
presunption is not invoked here because there is no x-ray evi dence
of large opacities classified as category A, B, or C, and no bi opsy
or equival ent evidence.

Were the presunption does not apply, a mner shall be
considered totally disabled if he neets the criteria set forth in
Section 718.204(b)(2), in the absence of contrary probative
evi dence. Subsection (b)(2)(i) of Section 718.204 provides for a
finding of total disability where pulnmonary function tests
denonstrate FEV,> val ues | ess than or equal to the val ues specified
in the Appendix to Part 718 and such tests reveal FVC® val ues or
MW’ values equal to or less than the applicable table val ues.

®> Forced expiratory volume in one second.
® Forced vital capacity.

" Maximum voluntary ventilation.
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Alternatively, a qualifying FEV 1, reading together with an FEV J/FVC
ratio of 55 percent or less may be sufficient to prove a totally

disabling respiratory impairment under this subsection of the

regulations. 8§718.204(c) (1) and Appendix B. Assessnent of these
results i s dependent on the O ai mant's hei ght whi ch was recorded as
71, 72, 72.5, 72.7 and 73 inches. Considering this discrepancy,
find the daimant's height to be 72.5 inches for the purpose of
evaluating the pulnonary function studies. Pr ot opappas V.
Director, OMP, 6 BLR 1-221 (1983).

There are several pulnonary function studies in the record.
None of them produced val ues indicative of total disability. Thus,
studi es conducted on February 7, 1991, August 17, 1991, Septenber
19, 1991, Septenber 26, 1991, February 11, 1999, June 22, 1999,
Oct ober 7, 1999, Cctober 18, 1999, January 19, 2000, and April 21,
2000, failed to produce qualifying values. (Dir. Exs. 9, 11, 12,
24) As such, | find that total disability has not been established
pursuant to 8718.204(b)(2)(i).

Section 718.204(b)(2)(ii) provides for the establishment of
total disability through the results of arterial blood gas tests.
Bl ood gas tests may establish total disability where the results
denonstrate a di sproportionate rati o of pCO, to pO, which indicates
the presence of a totally disabling inpairnment in the transfer of
oxygen from the <claimant's lung alveoli to his blood. 8§
718.204(c)(2) and Appendix C. The test results again nust neet or
fall below the table values set forth in Appendix C follow ng
Section 718 of the regul ations. None of the blood gas studies of
record produced val ues indicative of total disability. (Dr. Exs.
9, 12, 20) I find that the blood gas study evidence of record
fails to establish total disability under subsection (b)(2)(ii).

Tot al disability under Section 718.204(b)(2)(iii) IS
i nappl i cabl e because the C aimant failed to present evidence of cor
pul nonal e with right-sided congestive heart failure.

Finally, the Claimant can establish total disability due to
pneunoconi osi s under Section 718.204(b)(2)(iv). Were total
di sabil ity cannot be established under subparagraphs (c) (1), (c)(2)
or (c)(3), Section 718.204(c)(4) provides that total disability may
neverthel ess be found if a physician exercising reasoned nedica
judgnment, based on nedically acceptable clinical and |aboratory
di agnostic techni ques, concludes that a mner's respiratory or
pul monary condition prevents the m ner fromengaging in his usual
coal mne work or conparable and gai nful work.

G ven t hat pneunoconi osis is a progressive disease, | find the
medi cal exam nations from 1999 forward to be worthy of greater
wei ght on the issue of the Caimant’s present pul nonary abilities
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than those which were performed in 1991. Based upon those medical

opinions, | find that the medical opinion evidence clearly does not

support a finding of total disability due to pneumoconiosis. In

this respect, | do not find the reports of Drs. Hardin and Wright

to be well-documented or well-reasoned, and accord greater weight

to the reports of Drs. Broudy and Jarboe, supported as they are by

the opinions of the reviewing physicians, Drs. Fino and Farney. |

find the report of Dr. Younes to be equivocal at best, given that

he concludesthatthe Cl ai mant’ s coal worker’s pneunoconi osi s " may”
interfere with his ability to work.

VWiile Drs. Wight and Hardin find that the Caimant is
di sabled from perform ng his usual coal mne work, | do not find
their nmedi cal opinions to be well-reasoned or wel | -docunented. Dr.
Har di n concedes t hat he has not seen the pul nonary function studies
performed by any physician other than Dr. Wight, and therefore he
di d not have the benefit of reviewi ng and consi dering those studies
whi ch produced even higher values than those obtained by Dr.
Wight. H's opinion, and that of Dr. Wight, are not supported by
the objective | aboratory data, a discrepancy both fail to address
or expl ain. These physicians provide no explanation for their
finding of disability apart fromthe C ai mant’s known occupati onal
exposure, the pul monary function study performed by Dr. Wight and
Dr. Wight's reading of the February, 1999, chest x-ray. As
previously noted, the mpgjority of x-ray readings by the nore highly
qual i fied physicians was negative for the disease. Furthernore,
the pul nmonary function study upon which they rely produced val ues
wel | above those which are indicative of total disability, and none
of the other pulnonary function studies of record produced
qual i fying values. G ven the absence of any rationale for their
reliance upon these findings, and how t hese findi ngs support their
conclusions, the reports of Dr. Wight and Hardin are clearly
deficient and insufficient to neet the Claimant’s burden of proof.

It isthe Caimant's burden to affirmatively establish that he
is suffering from coal worker’s pneunoconiosis and that he is
totally disabled due to the disease. See Director, OANP V.
G eenwich Collieries, 512 U S. 267 (1994). I do not find the
medi cal evidence sufficient to establish sane.

Drs. Broudy, Jarboe, Farney and Fino find that the Claimant is
not suffering frompneunoconi osis or total disability due thereto.
The opi ni ons of these physicians are supported by the great wei ght
of the objective | aboratory data in the record and by their well-
reasoned nedi cal reports. Based upon their reports, and taking
into account their excellent credentials, | find that the evidence
fails to establish total disability due to pneunopconi osi s pursuant
to 8718.204(b)(2)(iv).
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Total Disability Due to Pneumoconiosis:

As the Claimant has failed to establish total disability, he

has also failed to establish total disability due to pneumoconiosis

per 8718.204(c)(1). Total disability due to pneunoconi osis requires
t hat pneunoconiosis, as defined in 8718.201, be a substantially
contributing cause of the mner’s totally disabling respiratory or
pul monary i npairnent. Substantially contributing cause is defined
as having a “material adverse effect on the mner’s respiratory or
pul ronary condition” or as “materially worsen[ing] a totally
di sabling respiratory or pul nonary inpairnment which is caused by a
di sease or exposure unrelated to coal m ne enploynent.”
8§718.204(c)(1)(i) and (ii). Absent a show ng of cor pul nonale or
that one of the presunptions of 8718.305 are satisfied, it is not
enough that a mner suffer from a disabling pulnonary or
respiratory condition to establish that this condition was due to
pneunoconi osis. See §8718.204(c)(2). Total disability due to
pneunoconi osi s nust be denonstrated by docunented and reasoned
medi cal reports. 1d. In interpreting this requirenment, the Sixth
Circuit has stated that pneunoconiosis nmust be nore than a “de
mninmus or infinitesimal contribution” to the mner’'s total
disability. Peabody Coal Co. v. Smith, 12 F.3d 504, 506-507 (6"
CGr. 1997)

The evidence fails to establish that the Claimant is totally
di sabl ed due to pneunobconiosis pursuant to 8718.204(c)(1). No
evi dence of cor pul nonal e or evidence satisfying the presunptions
of 8718. 305 has been offered. For the reasons set forth above, |
find that the reports of Drs. Wight, Hardin and Younes are
insufficient to establish a finding of total disability due to
pneunopconi 0Si S. Drs. Jarboe and Broudy, who are pulnonary
specialists, determned that the C ai mant does not suffer fromany
respiratory or pulnonary inpairnent, a finding supported by Drs.
Fino and Farney, who reviewed the nedical evidence of record, and
by the nore reliable objective |aboratory data of record. Based
upon their opinions, | find that total disability due to
pneunoconi osi s has not been established.

Entitl enent:

As the Claimant has failed to establish the existence of
pneunoconi osis or total disability stemm ng therefrom | find that
he is not entitled to benefits under the Act.

Attorney's Fees:

The award of an attorney's fee under the Act is permtted only
in cases in which the claimant is found to be entitled to the
recei pt of benefits. Because benefits are not awarded in this
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case, the Act prohibits the charging of any attorney’s fee to the
claimant for legal services rendered in pursuit of benefits.

ORDER

It is therefore ORDERED that the claim of Thomas Ryan Salyer
for benefits under the Act is hereby DENIED.

i,

DANIEL J. ROKETENETZ
Administrative Law Judge

NOTICE OF APPEAL RIGHTS

Pursuant to 8 725.481, any party dissatisfied with this
Decision and Order nmay appeal it to the Benefits Review Board
within 30 days fromthe date of this decision, by filing a notice
of appeal with the Benefits Review Board at P.O Box 37601,
Washi ngton, D.C. 20013-7601. A copy of a notice of appeal nust
al so be served on Donald S. Shire, Esquire, Associate Solicitor for
Black Lung Benefits, Frances Perkins Building, Room N-2117, 200
Constitution Avenue, NW Washington, D.C. 20210.
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